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Abstract

This chapter addresses the evolution and current situation of law and
economicsin Spain along four major dimensions: teaching, academic research,
legal policy and judicial practice. A glance at trends and likely extensionsis
alsoincluded. Furthermore, an accompanying Spanish bibliography in law and
economics provides detailed information on a wide variety of research fields
and authors, following the guidelines provided by the editors.

JEL classification: KOO, HO, L5

Keywords: Law and Economics in Spain, Public Choice, Economics of
Regulation, Public Economics.

1. Introduction

Although, as usual, one can trace the roots further back, in Spain what can be
narrowly defined as new Law and Economics started in the 1980s. At that time,
some academics started to introduce basic ideas of the movement asthey were
evolving (mainly inthe United States), and tried to apply them to Spanish legal
ingtitutions. As time went by, the emphasis tended to be placed more on the
applicationsand less on the review or importing of existing developmentsfrom
abroad. At the present time, one may well conclude that at least one third of
legal scholars*have heard’ about this business, and at least one tenth are well
acquainted with the approach. On the other hand, about half of the academic
economistsknow the approach well and morethan 10 percent are familiar with
it and use it on amore regular basis.

This short report concernslaw and economicsin abroader sense, that is, it
reflects not only (although mainly) works pertaining to what has been named
new Law and Economics, but also publications related to Public Choice and
Congtitutional Economics, Economic Regulation and (only a few) General
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Public Economics. Such a broad scope is a consequence of the wide table of
contents suggested by the editors.

Asaframework for thisreport, we will take into account as a starting point
the article that one of uswrote in 1991 on the situation and future of law and
economics. According to the prediction made then on the likely evolution of
thismovement, therewould be afast growing progressfrom the economicsside
of law and economics, in sharp contrast with aslower evolution onthelaw side
(see Pastor, 1991). As expected, one of the apparent features of the current
situation turned out to be the confirmation of that prediction. Of course, the
legal literature, both explicitly and implicitly, hasalso grown at arelatively fast
pace.

The number of scholars how doing research in law and economics has
become big enough and the fields covered so wide that, unlike in that 1991
article, we do not personally know quite a number of the individuals listed
below. An increasing number of fields of law have been addressed by the
economic approach. In order to figure out where law and economics is
practiced and the extent to which thisis being done, the affiliation institutions
of the scholars listed below may serve as a good clue. By the way, it is
remarkable that the 1997 Annual Conference of the European Association of
Law and Economics was held at Barcelona (Univ. Pompeu Fabra).

Despitethe abovementioned progress, the economic approach to law isstill
practiced by aminority within the academic world. The encouraging increase
comes, on the one hand, from the fact that more scholars (specially younger
ones) master foreign languages (English in particular) which enables them to
follow progress made abroad, and on the other hand, from the strength of the
approach.

Theconsistency of theapproach should be shownin practice. Unfortunately
thisis often not the case as fireworks and paraphernalia have taken the place
of actual substantial contributions.

2. Teaching Law and Economics

Undergraduate Studiesin Law

Recent changes in the law curriculum have caused areduction in the length of
a compulsory course on principles of economics (it lasts now one semester
instead of two) at the expense of the introduction of several non-compul sory
courses, law and economics being one of them (the governmental regul ation of
the curriculum explicitly mentioned law and economics as one of the fieldsto
cover in the one semester course in principles of economics. Although the
actual coverage greatly depends on the lecturer’s knowledge and on time
constraintsit has been of some help in establishing the presence and expansion
of this discipline in the law schools). To our knowledge, such a course is
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already being taught in the law schools at the University Carlos Il and
Universidad Auténoma, both in Madrid. It is also contemplated at the
University of Santiago de Compostela (including public choice), at the
University of Extremadura, and may soon be adopted as part of the curriculum
at the Universidad Complutense in Madrid.

In addition, law and economics topics are being taught as part of the
course on principles of economics in several universities: for instance, at the
University of La Corufia, and Complutense (Madrid). Topicsin Public Choice
and Constitutional Economicsare also taugth at the Universities of Valladolid,
Valencia and Santiago de Compostela Law Schools.

Undergraduate Sudies in Economics and Business Administration
Although topicsinlaw and economicsare definitely part of anumber of courses
in Public Economics, Industrial Organization, and Microeconomics, the only
formal coursesinLaw and Economicsinacurriculumin Economicsaretaught
at the University Carlos |11 de Madrid, as an elective course for the last year
students, and at the University Pompeu Fabrain Barcelona, as an elective for
second-year students of the Graduate Program in Economics and Management.
Similarly, some topics of law and economics are covered in the Business
Administration curriculum as part of the courses in Business Organization
(University Plblica de Navarra, Zaragoza, and Pompeu Fabra).

Graduate Sudiesin Law

Public Universities Complutense, Auténoma and Carlos 11, all of them in
Madrid, offer graduate coursesin Law and Economics, some of them as part of
European programmes.

Graduate Sudiesin Economics

The theory of contracts, property rights, and economic regulation are part of
most PhD programmes. Optional courses on topicsin Law and Economics are
offered at the University Carlos 111 (which includes a coursein Insurance Law
and Economics) and at the University Pompeu Fabra.

3. Scholarly Work

In addition to the attached list, other substantial legal scholarship applies
elements of law and economics. Actually, we suspect that this part of the
literature (which only dlightly appearsin our list) shall be of great relevancein
the future. To mention just one area, most conventional works in bankruptcy
law involve substantial economic reasoning and, to alesser extent, that could
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also be applied to a great deal of commercial law, torts and contract law. We
can expect thisdirection to be further developed most rapidly in the next years.

The setting up of the specialized Center of Law and Economics, Instituto
de Derecho y Economia at the University Carlos 111 and the newest Centro de
I nvestigaciones en Derecho, Economiday Administracion de Empresas (Cinde)
at University Complutense, may be an important achievement for the scholarly
work aswell as for the policy implementation of this approach.

4. Law and Economics and L egal Policy

To some extent, economic reasoning is present in important parts of lega
reform. Procedural Law, Bankruptcy Law, Tort Law and Court Administration
are some of the areas covered, although one can seldom see explicit mention of
Law and Economics.

5. Law and Economics, Law Practice and Judge Decisions

Although some efforts have been made, there is no substantial achievement in
the appropriation of this approach by legal practitioners. Two hypotheses can
explain such afailure. One is the academic nature of the predominant output
produced so far. The other may haveto dowiththe‘ continental’ European, that
is civil law, tradition and the way the role of judges is perceived in this
tradition. We believe that difficult cases deserve economic attention becausein
those cases the law is open to different interpretations, and the economic one
could then be most competitive.

6. Final Remarks

Language barriers are dropping, and this will open up the market for ideas. It
is also an advantage that the law and economics practitioners, at least in
Europe, are nowadays more realistic and practice-oriented than before.

We till believe that the expansion of the approach greatly depends on its
involvement and application to specific areas (sometimes call ed disciplines) of
law. Economicswill bemorefruitful as Economicsof Corporate Law, Criminal
Law, Contract Law and the like. When some sound economicsis placed in the
hands of a good legal scholar, the productivity is more that duplicated in any
respect, that is, for the law itself, for the law and economics approach and
sometimes even for economics as well. We need to know more about the legal
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industry to be able to produce something sound. And for that, co-authorship
could be agood strategy.

Although the achievements so far are worth the effort, the emphasis in
training and joint legal and economics efforts sound to us as something
worthwhileto be seriously taken into account. In that respect, joint support and
supervision of PhD thesesby alegal scholar and an economics scholar may be
a good policy both for purposes of training candidates and for the research
itself. Some of our preliminary results confirm the mutual gains of such a
proposal.

7. Note on the Bibliography

To elaborate the Spanish Bibliography we asked the scholars we knew were
working in this field to inform us of any other scholar using the law and
economics approach. We may have been unableto reach every contributor, and
for that we apologize. Subsequent updates may restore our uNCoONSscious
omissions.

On the other hand, we refrain from including in the list translations of
books and articles, mainly from English, but also some from German. The
books by Calabresi on accidents, the introduction to law and economics by
Polinsky, the textbook on private law by Ott and Shaffer, are some of those
which come to our minds. A number of articles written in non-Spanish
languages have a so been published. (A number of them are collected in Santos
Pastor (ed.), Lecturasde Analisis Econdmico del Derecho, (Reading Materials
in Law and Economics), Instituto de Derecho y Economia, Universidad Carlos
[11 de Madrid, Documento de Trabajo, 2/97, 1997).
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